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Questions Answers Observations
0. Separate administrative order Yes

1. Procedures for launching an expertise :
   1.1. Initiative Judge or 

party (ies)

The judge alone decides whether resorting to an expert is necessary, 
but, in the civil procedure, it is up to the parties to request such a step, 
when the burden of proof is their responsibility. When the parties make 
jointly the request, the judge cannot refuse to order the expertise (sel-
dom used in practice). An expertise may be ordered by the trial judge if 
he/she reckons that evidences are not sufficient, or in emergency interim 
ruling before any trial (« selbständiges Beweisverfahren »), in case of a 
risk of evidences disappearance, or when the search for causes or the 
assessment of costs appears to be necessary or useful to avoid litigation.  
By way of an exception, appointing an expert may be compulsory, for 
instance before any appointment of a guardian.

   1.2. Compulsory expertises Law

   1.3. Decision Judge

   1.4. « In futurum » expertise possible ? Yes

2. Appointing an expert (or experts) :
   2.1. List
   In case of a list : Identification, address, 
   Internet address (URL)

Professional
http://svv . ihk .de/

content/home/home.ihk

Theoretically, the judge appoints an expert who is registered on public 
lists, but the judge can also pick any knowledgeable non-sworn profes-
sional  (especially when the required specialty does not exist in the lists), 
provided they have no personal interest in the case. In civil justice, if the 
parties agree on a specific expert, the judge must follow their choice.
Prerequisite for appointing an expert : 
Candidates are accepted as experts after a rigorous admission process, 
run by the Lander’s specialized government offices, specifically the 
chambers of commerce, chambers of trade and, when applicable, the or-
der of architects and engineers, who keep experts lists. To be registered, 
an expert must usually  prove that :

• there is a global need of experts in this field,

• he/she possesses specific knowledge in the field in which he/she is 
willing to be registered, and thus distinguish him/she from the other 
experts, 

• he/she practices this trade as a profession,

• there is no subordination link which might influence his/her indepen-
dence, neutrality or partiality ,

• he/she is more than 30, but less than 62 years old, on the day of the 
application. 

   2.2 Oath At each mission

   2.3. Choice of the expert
By default, the 

judge

   2.4. Parties associated to the appointment ? Yes

   2.5. Nationality E.U.

   2.6. Objection by the parties Yes

   2.7. Possibility to refuse to the mission Oui

   2.8. Possibility to add an other expert By the judge

   2.9. Possibility for the expert to use an 
   assistant

Yes

3. Expert’s mission definition :
   
3.1. Who defines the mission ? Judge

The judge alone defines the mission (based on parties’ requests), accor-
ding to the issues for which the expert’s technical or scientific knowledge 
is necessary. Very precise questions about proofs are asked.
Once the mission has been defined and accepted by the expert, it stays 
unchanged, in principle, until the report is filed. But the parties may, 
when they receive the report, ask additional questions, thus opening –if 
the Court agrees- to a new phase for the expertise.

   3.2. Type of missions
Specific 
question

4. Expert’s mission progress : 
   4.1. Supervision by a judge

Yes
The Court supervises the expert’s mission. It may give him/her instruc-
tions and explanations on the content and on the way to fulfill his/her 
mission.
The judge sets also the extent to which the parties and the expert may 
interact. The judge may, for instance, allow the parties to participate to 
the investigations.

   4.2. Presence of both parties
Non 

compulsory
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   4.3. Attendance to the hearing On request
The parties are not allowed to contact the expert unilaterally. They must 
go through the Court. The expert may ask a party to hand over any docu-
ment to him/her, provided that the other parties are informed. 

5. Closing an expertise :
   5.1. Does a conciliation end an expertise ? Yes

In general, the results of an expertise are submitted in an written report, 
But the judge may always order the expert to appear in front of the court 
to complete or to explain his/her written conclusions. 
It is so when the expert’s report is  incomplete or not sufficient, when 
the judge does not understand it, especially in case of doubts, inaccura-
cies or contradictions, or in case of misunderstanding by the expert of 
facts that have been already established by the court, or, quite simply, on 
request by the parties.
The judge is never tied by the expert’s conclusions but, according to 
legal precedents, the judge must explain the reasons why he/she has not 
based his/her sentence or decision on the expertise, and he/she must 
order a new one.

   5.2. Compulsory form for the report Written

   5.3. Does the report end the expert’s
   mission ?

No

   5.4. Is there a compulsory structure for the 
   report ?

No

   5.5. Is a pre-report compulsory ? No

   5.6. Do the expert’s conclusions tie the
   judge ?

No

   5.7. Possibility for a second opinion Yes

6. Paying for the expertise :
  6.1. Provision - deposit The plain-

tif (ves) The judicial expert is paid according to the “Justizvergütungs-und 
Entschädigungsgesetz » (remuneration and compensation in Justice 
law), with an hourly rate ranging from 65 to 120 euros, plus charges).
In civil procedure, the party bearing the burden of proof must pay a re-
taining to guaranty the expert’s remuneration. The final payment for the 
operations is then chargeable to the party which loses the case.

  6.2. Deposit determination Judge

  6.3. Possibility for a complentary deposit Yes

  6.4. Determination of remuneration and
  charges

Judge

   6.5. Challenging possible ? Yes

7. Expert’s liability :
   7.1. Are there documents governing the
   expertise ?

Yes
The expert is liable in case of serious or deliberate offence, on the ground 
of the criminal liability of the expert, specifically governed by the Ger-
man civil law, when civil wrongs in his/her report have caused a damage 
because of a judicial decision prejudicial to a party, based on his/her 
report.

   7.2. Expert’s liability Civil

   7.3. Obligation for the expert to have an
   insurance

Yes

8. Statutes of the expert :
   8.1. Selection criterias
   (accreditation)

Yes

The expert is traditionally considered as an assistant to the judge.
He/she must limit him/herself to a technical assessment of the problem 
which has been submitted to him/her, and not give any juridical assess-
ment on the case.   
Nevertheless, he/she must not avoid the juridical aspects of the ques-
tions which are asked to him, in order to give a technical answer as 
pertinent as possible.

   8.2. Competencies classification Other referentials

   8.3. Required qualifications
assessment of 

prior learning

   8.4. Accreditation Others

   8.5. Possibility to accredit a legal entity No

   8.6. Accreditation duration 5 years

   8.7. Ability periodic monitoring No

   8.8. Activity monitoring
Qualitative 

and quantitative

   8.9. Activity reporting by the expert Yes

   8.10. Ethics rules Yes

   8.11. « Best practices » Yes

   8.12. Possibility for sanctions Yes

   8.13. Texts governing the expert’statutes
Yes

Observations www.ifsforum.de ; Dr. Walter Bayerlein, Praxishandbuch Sachverständigenrecht, 5ème édition 
2015
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