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Questions Answers Observations
0. Other administrative order

No
It seems that independent authorities and not legal authorities control ad-
ministrative decisions and their transformation into genuine jurisdictions 
is currently being discussed.

1. procedural rules in calling for an expert 
examination

1.1. On the initiative of :
Litigants or the 

judge

The litigants conduct the trial. The plaintiff, who must prove the facts to 
underwrite his request, can ask for an expert on certain technical matters 
to be appointed, but the judge can also unilaterally make this decision. 

There is also a very quick expert examination before any trial, if requested, 
in the case of a possible loss of evidence. In that case, the expert does 
not look for causes but merely offers observations. Third-party joinders 
are not allowed.

1.2. Mandatory expert examinations In certain cases

1.3. Decision-maker The judge

1.4. Is a pre-trial expert examination  
possible ? 

Yes

2. Appointing an expert (or experts)
2.1. Register Yes

Legal experts are natural persons publically appointed by the district 
court judges and registered with the courts. This register is available on 
the Justice Department’s website: www.sdgliste.justiz.gv.at.  Registering 
is valid for five years and renewable once. The expert must first be accre-
dited and take an oath. In his written application, the candidate must 
prove: he has solid knowledge of the regulations in place which regulate 
the proceedings in front of the various jurisdictions, and of the legal 
expert’s code of ethics. He must also prove he has knowledge relevant 
to drawing up expert examinations.
if possible, that he has been an active member of his profession for ten 
years before registering in his specialty or a sister specialty. Five years 
of activity is enough if the candidate has been through higher education 
or similar ; he has the ability to carry out legal acts ; etc. To verify the 
candidate’s abilities, a commission carries out an examination. This exa-
mination is usually oral, but the commission may request a probationary 
expert examination if it deems it necessary.
The choice of the expert is at the judge’s discretion. The litigants can 
suggest an expert to the judge but the judge is not bound by this choice. 
The public expert registered with the court has priority. The litigants can 
also engage their own experts who can make private expertises.

2.2. Oath Permanent

2.3. Choice of the expert The judge

2.4. Participation by the parties in the 
appointment process ?

If the litigants 
jointly suggest a 
name, the judge 
will appoint this 

experts

2.5. Nationality EU/EEA

2.6. Recusal by the litigant parties
Yes, for the same 
reasons as a 

judge

2.7. Expert’s withdrawal (refusal of a 
mission)

Yes

2.8. Possibility of adding another expert By the judge

2.9. Possibility of being assisted by a  
colleague

Yes

3. Expert’s mission definition
3.1. Who determines the mission ? The judge

The judge, taking into account the litigant’s observations, determines 
the expert’s missions and sets a very strict deadline. The parties must 
cooperate with the expert and provide him with additional information if 
needed. Type of mission : Summary proceedings, simple observations. 
In depth, any kind of mission, except legal questions. The expert´s mis-
sion cannot be any kind of legal questions.

3.2. Type of missions

In depth: any 
kind of mission, 
except legal ques-

tions.

4. Expert’s mission progress
4.1. Judge supervision

He must follow 
the mandate is-
sued by the judge.

The expert cannot request the cooperation of the litigants without first 
applying for it to the judge. The litigants may not comment on the expert 
examination before it has been submitted to the court. They can comment 
the written report and ask for the expert to be called in for a hearing during 
which they may ask him. 

Participation of the expert in the hearing is mandatory, if requested by the 
judge or the litigants. But if an oral participation is not requested by any 
party, the report may simply be written.

4.2.Form of contradictory procedure

He cannot 
request the coo-
peration of the 
litigants without 
first applying for 

it to the judge

4.3. Participation in the hearing Yes, if requested

5. Close of the expert examination :
5.1. Does conciliation put an end to the 
expert’s mission ?

Not automatically
The judge must close the expert’s mission if the litigants tell him the liti-
gation is over. The conclusions are presented in a written form and must 
be argued. The expert must mention the litigants’ observations inasmuch 
as they are relevant to fulfilling his mission. He must enclose the litigants’ 
account.5.2. Form imposed on the report Written
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5.3. Does the report put an end to the 
expert’s mission ?

Not necessarily

If the judge or the parties request it, the expert must present his conclu-
sions orally during a hearing and can be questioned. If the expertise is not 
presented orally by the expert himself, the judge has to read out loud the 
expertise (principle of speech). The expert must give detailed descriptions 
of the various stages of his investigations and the manner in which he rea-
ched his conclusions. He must reply to the diverging questions or opinions 
expressed by the parties during the expert examination, insofar as they are 
relevant. He must attach to his report the elements of evidence and docu-
ments handed to him by the litigants or by third parties. 
Austrian civil proceedings are regulated by the free sifting of evidence. The 
judge is not bound by the expert’s opinion but must argue the reasons for 
which he has chosen (or not) to base his decision on the expert examina-
tion. If the legal expert examination goes against a private expert exami-
nation, the legal expert must argue his different opinion. If there are two 
non-concordant expertises, both nominated by the judge, the judge has 
to nominate a third expert to make a decisive expert opinion (usually an 
expertise from an acknowledged university institute).

5.4. Is there an imposed structure for the 
report ?

No

5.5. Is a preliminary report mandatory ? No

5.6. Is the judge bound by the expert’s 
conclusions ?

No

5.7. Possibility of a second opinion Yes

6. Funding for the expertise :
6.1. Security-Payment

By the litigant 
requesting the ex-
pert examination

The expert’s fees are expenses; they are paid in advance by the litigant 
requesting the expert examination and must be paid by the litigant who 
loses the trial.

The legal expert’s fees are set by §§ 24 to 42 of the Gebührenanspruchsge-
setz von 1975 (GebAG- 1975 Austrian taxation bill). The judge sets the 
fees according to the time spent, the amount of work carried out, as well 
as market prices in the expert’s professional field.

6.2. Determining the amount of  
payment due

By the judge

6.3. Possibility of additional payment Yes

6.4. Determining fees and costs The judge

6.5. Possibility of contesting the fees Yes

7. Expert’s liability within proceedings
7.1. Are there any laws governing expert 
examinations ? Yes

If, due to an error made by the expert, the expert examination is flawed, he 
is liable to the litigants according to civil law (§§ 1299, 1300 Austrian civil 
law - ABGB). Third-party liability is exceptional. Moreover, article § 121 StGB 
lays out the criminal punishment in case the expert violates confidentiality. 
If the expert refuses to hand in an expert examination, he will be replaced 
and is liable for the costs incurred by his refusal. The expert can be stricken 
from the list if he hands in a “bad” expert examination more than once. 
There is a slight trend to try to kick out an expert by bringing an action of 
one of the litigants against the expert (because making a false expertise) 
so the expert has to declare himself as biased. If the expert gets sued his 
expertise (including the report) must be declared void and the judge has to 
appoint a new expert.

7.2. Expert liability
Civil and criminal 

liability

7.3. Mandatory insurance for the expert Yes

8. The expert’s status
8.1. Existence of selection criteria 

Yes

The expert is an occasional partner with the court. He only intervenes 
when the judge does not have sufficient knowledge to make his decision. 
The expert then helps him better understand certain technical or specific 
aspects of the case. Moreover, he contributes to observing the facts.

As an occasional partner with the judge, the expert must be thorough, 
loyal, unbiased and impartial. He must strictly follow the proceedings 
regulations. The expert is bound by professional secrecy.

Unofficial framework:  
http://www.sachverstaendige.at/nomenklatur.html.

Knowledge assessment by a commission made of judges and experts, 
appointment by the president of the court of appeals.

Regular assessment tests every ten years. For the 10 year assessment, 
the expert must submit an activity report. To this end he must archive all 
his reports and appended documents for a 7-year period.

8.2. Classification of skills
Unofficial 
framework

8.3. Required qualifications 
Knowledge 
assessment

8.4. Grant of accreditation
By the justice 
department.

8.5. Possibility of accrediting a legal person No

8.6. Validity period for the accreditation 5 years.

8.7. Regular assessment tests Every ten years.

8.8. Supervision of the expert’s mission Every ten years.

8.9. Expert’s activity report Yes

8.10. Code of ethics Yes

8.11. Good practices No

8.12. Possibility of penalties Yes

8.13. Laws governing the expert’s status Yes
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