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I have been granted the honour to say a few words of summary for this 

symposium. 

Does this honour mean I have been given preferential treatment? I would think 

not, given how difficult it seems to summarise the high quality proceedings of the 

last two days. The task is even more arduous as I am not an expert, and yet 

have been asked to conciliate - in a few sentences - the opinions of an assembly 

mainly made up of experts. These opinions were indeed sometimes divided, but 

always very convincing and staunchly argued.  

Perhaps it was the influence of the European Court of Human Rights that led the 

organisers of this symposium to believe that the most ignorant of participants 

would be the best suited to prepare a summary report!  
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I should first point out that I will not be doing a summary of the summaries that 

have already been presented to you. 

Last night, as I was looking for inspiration in preparing this speech, I 

remembered the Chinese proverb that says that “when the wise man points to 

the stars, the fool looks at his finger”. 

You realise of course that the wise man are the experts, and the stars are the 

European dimension. Mr First President will tell us more about this in a few 

minutes to close the proceedings, and I will talk of the wise man’s finger.   

Yesterday Ms Griss very artfully presented the state of play that was sent to the 

members of the Network of the Presidents of the Supreme Courts of the 

European Union.  

Beyond the awareness of two alternative models - a continental model based on 

the idea that the expert is the judge’s agent and draws his legitimacy and powers 

from him, and a model based on common law, that considers the expert a sort of 

“grand witness” whose opinion is used by the party who has chosen and will pay 

him - the number of principles that we all subscribe to is actually greater than 

our differences.  

Indeed, we all agree:  

- to draw a clear distinction between the judge and the expert’s respective 

roles: indeed, the judge makes the law and settles the dispute, whereas the 

expert provides insight on a factual question which the judge cannot answer 

alone, 

-  on the parties’ right to retain control over the costs and the length of the 

expertise proceedings in spite of the judge’s legitimate power to conduct the 

trial, 

- the requirement of complying with the obligations arising from the right to 

a fair hearing.  

This morning the rapporteurs from the various roundtables in which we 

participated yesterday presented the results of their work, of your work, in a 

much better way than I could ever have done. The fact that we were able to get 

such a diverse assembly to agree on such specific recommendations in less than 
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two days bears witness to the realistic approach of the founders of the European 

Expertise and Expert Institute. Indeed, although they have sometimes been 

wrongly accused of lacking this realism, they have managed to give substance to 

the idea of high quality and harmonised judicial expertise across the European 

Union.  

In the few minutes that I have been granted to speak, I will limit myself to 

sharing with you the considerations inspired by our work. These considerations 

are inevitably superficial as I have only had a few hours to formalise them.  

You know that French legal experts usually present their ideas in two parts, 

however, as today I am lucky enough not to be in my natural environment, and 

moreover because I am in Belgium, I will divert from this dialectic and present 

this summary in three parts.   

Firstly, a question:  

We can wonder if the main issue of this debate was not to lead us to reflect on 

what we expect from an expert. What is his mission and what are the qualities 

required of him? Are these expectations identical in all the countries and 

according to the different stakeholders in the proceedings?   

Typically, but it remains useful to repeat this, typically the expert gives the judge 

a technical opinion without making any assessment of the law. Armed with this 

expertise, the judge then rules on the application of the law. This is why all 

across Europe the law or case law prohibits the deciding judge from delegating 

his powers by entrusting the expert with a mission on a question of law.  I 

remember that when I was at the Court of Cassation we systematically imposed 

sanctions on the courts that had violated this rule. 

However, sometimes this distinction between fact and law is difficult to make. 

Indeed, in civil liability matters for example, there is a thin line or at least a thin 

line of appreciation, between not complying with the “accepted rules” of conduct 

and misconduct in the legal sense of the term.  The technical and legal points of 

view are not, however, identical, as Mr Zupancic so brilliantly presented to us 

yesterday, although humility leads us to being reassured when these two points 

of view converge.  An author even wrote wryly and somewhat provokingly on this 

subject that “a technician who proves you right is an expert; an expert who 
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proves you wrong is just a technocrat”1. Thus the nobility of the role of the 

expert and of the judge lies in remaining respectively independent from each 

other.  

More than twenty-two years of experience in judicial work has led me to believe 

that in close to two thirds of civil trials, the issue of fact is at the heart of the 

proceedings.  Everyone agrees that the judge is not bound by the expert’s 

conclusions. However, a study by the University of Paris I in 1998 showed that, in 

the expert examinations carried out in 1995 by the Paris Court of Commerce, the 

judges were guided by the expert reports in over 90% of the cases. Rather than 

taking this phenomenon for granted, one author expressed concern and deplored 

“a frequently observed, insidious tendency to purely and simply adopt expert 

reports, which results in a real de facto delegation of judicial function”2. 

Clearly, under these conditions, when the parties receive the expert’s report they 

are more inclined to reach an agreement based on his findings rather than 

proceed with a costly procedure that has all the chances of ending in line with 

the expert’s recommendations. 

Thus in the 19th century, an author prophetically wrote that “trials by ordeals, 

then torture, and then the jury, and soon expertise: these have been or will 

become the successive talismans created to discover truth in the justice 

system”3. 

As often there is the law – the judge is free not to follow the expert’s findings – 

but there are also the facts, and in reality the judge only rarely deviates from 

these findings.  

                                                
1 Cl. CHAMPAUD, « Société contemporaine et métamorphose de l’expertise judiciaire », p. 63. 
(Contemporary Society and the Metamorphosis of Judicial Expertise) 
 

2 B. Oppetit, 1976, 61 Les rôles respectifs du juge et du technicien dans l’administration de la 

preuve en droit privé, Xeme colloque des IEJ, Poitiers, 26-28 mai 1975, Paris, PUF / (The 
respective roles of the judge and the technician in the administration of evidence in private law. 
10th Symposium of the Judicial Studies Institute / IEJ of Poitiers.)  
 

3 G. Tarde, La philosophie pénale, 1890, réédité en 1972, Cujas, p 436 / (Criminal Philosophy, 
1890) 
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Yesterday it was noted that in France - and I am truly sorry to have to cite this 

country as an example but I think the situation is similar in Belgium - 80% of 

expert opinions are ordered by a judge who does not rule on the case and 

intervenes before any legal proceedings (interim relief judge) and 80% of these 

expert opinions are followed by an out of court settlement. This proves that the 

dichotomy contrasting an expert who brings insight and a judge who judges is 

quite relative, as in the end it is the expert’s opinion that puts an end to the 

disputes, and things are, as always, a lot more complex than an oversimplifying 

mind like mine would like to be able to present.  

For the legislator, the expert’s mission is limited only to the technical 

investigation and to the determination of evidence. Does the judge have the 

same expectations? Yes, in most cases, but we must wonder if the judge 

sometimes orders an expert opinion to reassure himself on his own judgement 

and not really to launch a factual investigation that he is unable to carry out 

himself.  

The expert is thus more of a friend than a collaborator, amicus curiae in the full 

sense of the term.  

It is important to highlight that the authority of the expert’s words, the value 

granted to his expertise, depends on the conception we have of his field of 

expertise. It is strong in fields of “hard” natural sciences and naturally weaker in 

human sciences. And then again, we may add that science, whatever the kind, 

provides only temporary certainties.  

As Karl Popper wrote “A theory which is not refutable by any conceivable event is 

non-scientific.”  

But as the honourable judge Zupancic brilliantly showed us, the scientific aspect 

of expertise enriches the relationship we legal practitioners may have to the 

world. 

In this, the preliminary presentation by this high representative of the Court of 

Strasbourg made it possible to dispel the misunderstanding that sometimes 

opposes judges and experts.  

In fact, and contrary to what we could believe, their procedural approaches do 

not overlap. The scientific spirit that animates the expert leads him to a quest for 
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truth in which there is no one adversary but plural forces, necessary conditions, 

and few certainties. Scientific knowledge is far from being intangible and it would 

be illusory to think it is immutable, no matter who the expert is. In other words, 

there is no neutrality of knowledge, exterior to the expert’s person.   

As to the judge - who must rule within a reasonable time limit and whatever the 

quality of the evidence submitted to him and the certainties that derive from 

these elements - he must often bring himself to rule either by using legal fictions 

(we legal practitioners call this presumptive evidence), or by ruling in favour of 

the party who can gain acceptance of - not the truth - but the most convincing 

thesis and the evidence that is the least weak.    

Article 1349 of the French Civil Code defines presumptive evidence as: 

“consequences that the law or a magistrate draws from a known fact to an 

unknown fact." It distinguishes two types of presumptions depending on whether 

they are imposed on the judge by law or laid down by the judge himself.  Legal 

presumptions are imposed by law and exempt the benefiting party from proving 

the legal situation they are claiming. They result in a reversal of the burden of 

proof, which is essentially contrary to any scientific approach.  

According to Article 1353 of the French Civil Code, Man’s presumptions are left to 

the judge’s lights and caution: (I love this text but I am not sure that 

contemporary parliamentarians would still dare write that they give themselves 

up to the lights and caution of judges) he is granted the sovereign faculty to 

deduct, by his reasoning, the proof of a fact of another’s reality. Here again, 

acknowledging the judge’s almost supernatural power to enlighten under these 

conditions is contrary to the logic of science.  

Paraphrasing a famous line by Audiard, “Judges dare everything, that’s how we 

recognise them”.  

Mr Zupancic’s participation also marked, in a very symbolic way, the participants’ 

unanimous agreement to place expertise within the context of a fair hearing. This 

unanimous agreement is all the more remarkable that, as previously stressed, 

Article 6-1 of the European Convention for the Protection of Human Rights and 

Fundamental Freedoms makes no mention of it whatsoever, and that it was only 

in 1998 with the Mantovanelli ruling that the European Court of Human Rights 

explicitly stated it. Although all the judges who replied to the questionnaire 



General summary of the symposium on the future of civil judicial expertise in the European union  

Brussels, 16th and 17th March 2012, by Vincent Vigneau, First Vice-president at the Superior Court of Nanterre 

 

 7 

provided nuances to these words, all take it for granted that the expert must 

comply with the essential components of a fair trial: independence, impartiality, 

and respecting the adversarial principle.   

In fact, it is clear that in order to effectively consider expertise it is necessary to 

consider the judge, and that the two models of expert examinations reflect the 

two different conceptions of the judge. Thus, whatever aspect of the law of 

expertise we address goes beyond the issue of evidential value. Expert opinions 

are justified by the need to enable the judge to understand the factual elements, 

which is necessary to resolve a dispute in a loyal, complete, reliable, and clear 

manner, within reasonable time frames and costs. Thus in view of the quantitative 

and qualitative importance given to investigative measures in the modern justice 

system, these provisions are essential.   

In this respect, Mr President Chabanol’s demonstration was insightful:  behind 

the seemingly prosaic question of the expert’s pay appears the more general 

issue of the cost of the justice system, and thus of the access to it.  

A second series of remarks: are we at the dawn of the appearance of a new 

European judicial expert? 

Once again, everyone, and when there are general agreements I like pointing 

them out, everyone or almost agrees that being an expert is not a profession, 

but that there are professionals who devote a more or less significant part of the 

knowledge they have acquired over time in their profession to serve the justice 

system and persons subject to legal proceedings. There was also unanimous 

agreement as to the need to let the judge have the right to choose the expert 

and define his mission, to achieve common professional standards (namely in 

terms of training and assessment) and to set up a common standard for the 

procedure of expert missions. Incidentally the issue at stake in the roundtable 

discussions was to make recommendations to the European Commission in view 

of developing a White Paper on proposals for the harmonisation of practices in 

the various countries of the European Union. 

In this respect, the progress of these roundtables seemed to me to adequately 

reflect the way the European Union works: a two-headed direction, difficulties in 
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agreeing on shared concepts and in respecting deadlines, a strong capacity to 

discuss details for hours, some language barriers, but also a lot of pragmatism, 

the will to overcome useless, endless debates, the wish to achieve harmonisation 

for the better and the vision that the future will necessarily be embedded in a 

common approach.   

However, one uncertainty remains on the ambition that we wish to give these 

proposals. Do we wish to promote the idea of a European expert who will be 

called for in all disputes under the competence of European courts or to 

encourage the development of common rules across the European Union?   

Must we create European registers of experts or enable the use of the registers 

from one country to another and thus foster the appointment of foreign experts? 

In other words, are we developing a law on European expertise or a European 

law of expertise?  

Or yet again, can we propose a “mix” as Ms Griss suggests, by creating specific 

rules for transnational disputes that can also serve as a common ground of 

reference for all the systems in the various countries of the European Union and 

that would enhance the application of the Council Regulation of 28 May 2001 on 

the cooperation between the courts of the Member States in the taking of 

evidence in civil or commercial matters? First President Nue will surely say more 

on this matter in a few minutes.  

We know that our national jurisdictions must not only apply a legal corpus based 

on community or conventional law, a corpus that is increasing daily, but also, in 

virtue of this regulation, that they must set up or support the implementation of 

these rules of foreign law on national territories as regards expert proceedings 

and the status of experts.  

Following the free movement of persons, goods and services, now is the 

time for the free movement of evidence.  

Lastly, a third and last thought (and this came to me more during the discussions 

I had with people during the breaks from the sessions and at mealtimes - well do 

we know that these informal exchanges are just as important as public 

speeches): expertise can also fulfil a role that goes beyond the judicial 
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framework. The expert can become not only a partner for the judge but also for 

example for the family whose tensions he will have to ease, for the company 

whose weaknesses he will detect and with his feedback assist in improving its 

processes, to use a managerial term, and whose development he will thus 

enhance. In these cases the expert becomes a consultant, not in the legal but in 

the managerial sense of the term. 

What do the experts think of all this? What struck me during the debates was the 

realisation that really experts talk less of their role than of the qualities that are 

expected of them, as if the scope of their intervention were strictly defined by 

the mission they are entrusted with and on which they do not consider they have 

any control. They are however continually questioning themselves on their 

manner of being.  

In other words and to their credit, the immutability of their mission has not 

prevented them from independently developing a reflection on their own code of 

ethics.  

To conclude, the merit of this symposium is also to have led us to address the 

issue of the expert’s ethics and deontology.  

The expert’s legitimacy is based on an indispensable triptych: competence, 

objectivity, and pedagogy.  

During our proceedings I often heard that an expert is not necessarily a specialist 

who knows something better than others do. It is the expert’s knowledge as 

much as it is his method, listening skills, ability to stimulate dialogue and 

capacity to clearly explain complex matters that enable the emergence of the 

solution. In fine, these qualities, this ethic, this respect, as much of the parties 

as of the justice system, and of the expert’s own conscience, is this not what is 

also expected of the other two actors in trials who also participated in this 

symposium - the judges and the lawyers? Exactitude, integrity, honour and 

conscience are as much an obligation as they are a characterisation of these 

three roles. They could be the European Expertise and Expert Institute’s motto.  

 

 


